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ENVIRONMENTAL PROTECTION ~
AGENCY

40 CFR Parts 22, 80, 168, 226
(FRL 1337-3)

Consolidated Rules of Practice
Governing the Administrative
Assessment of Clvil Penalties and the
- Revocation or Suspension of Permits

AGENCY: Bpvironmental Protocﬁon
Agency (EPA).
ACTIOst Final rules of practice.

SUMMARY: This document sets forth
consolidated rules of practice to be
followed by parties litigating
administratively assessed civil penalties
and revocations or suspensions of
permits under certain statutes
administered by EPA. These statutes are
-listed in § 22.01(a) of the consolidated
rules. The consolidated rules are
designed to accomplish two purposes.
The first is the development of a
common set of procedural rules for
several programs in order to reduce
paperwork, inconsistency, and the
burden on persons regulated. The
second is the improvement of formal
administrative adjudicatory procedures
through substantive revisions.
OATE: These rules govern all
adjudicatory proceedings described in
§ 22.01(a) for which a complaint is filed
after April 9, 1980,
FOR FURTHER INFORMATION CONTACT:
Steve Leifer (EN-342), Pesticides and
Toxic Substances Enforcement Division,
Environmental Protection Agency, 401 M
Street SW., Washington, D.C. 20460,
202-755-0870.

SUPPLEMENTARY INFORMATION: These

consolidated rules of practice govern all |

adjudicatory proceedings for the
assessment of a civil penalty or for the
revocation or suspension of a permit
authorized by the statutory provisions .
listed In § 22.01(a)(1)}«5). The
consolidated rules replace existing rules
of practice promulgated under section 14
of the Federal Insecticide. Fungicide,
and Rodenticide Act (FIFRA), 40 CFR
Part 168, section 211 of the Clean Air -

Act, 40 CFR Part 80.301-332, and section -

105 of the Marine Protection, Research,
and Sanctuaries Act (Ocean Dumping
Act), 40 €FR Part 226. They are the
initial rules of practice promulgated in
final form under section 3008 of the
Solid Waste Disposal Act (SWDA) as
. amended by the Resource Conservation
- lnd Act (RCRA) and section
“16 of the Toxic Substances Control Act
[TSCA).

R -Hm.(h'cnﬂulnthdrnnallom

cover revocation of permits
quod under RCRA. This doespot  ~
reflect any change in EPA’s position that
a formal evidentiary hearing is required
for such revocation. However, since
these rules were proposed for comment,
EPAhas poposed for comment and is,
now preparing for final promulaﬁon. v

" consolidated permit regulations under |

which the permit procedures for four ..

. EPA permit programs, including RCRA,

will be coordinated as much as possible.
One of the permit programs covered, the
NPDES program under the Clean Water
Act, already provides for revocation of

'rmitl through a formal ovldent:hry

EPA': current intention is to use the " -
NPDES hearing procedures, with any
necessary changes, for revocation of
RCRA permits as,well. Comments on
these regulations will be reconsidered in
that context. This will allow all the
procedures for changing RCRA permits
to be contained in the consolidated
permit regulations. In addition, the .
consolidated permit hearing procedures
are more adapted to deal with major
policy problems than these regulaﬁou. -
and RCRA revocation p
appear likely to raise such issues. EPA
will make a final decision on this point
when the consolidated permit
regulations are promulgated. -

RCRA civil penalties will still be
assessed through the Part 22 procedures.

The consolidated rules of practice
were published in interim and proposed
form on August 4, 1878 (43 FR 34730).
The rules were interim with regard to
TSCA, since there were no rules of
practice in place to guide p,
which were arising under the toxics
E.rogram. The remaining programs either

d rules of practice in place or did not
expect to conduct administrative
adjudications in the near future. Thus
the consolidated rules were proposed
with respect to the FIFRA, RCRA,

- Mobile Sources, and Ocean Dumping

programs.

Numerous eommenu to the August 4
proposal were received from industry,
trade associations, and governmental
agencies. Responses to the more
significant comments are set forth at the
end of this preamble. :

The consolidated rules are designed to
accomplish two purposes. The first is
the development of a common set of
procedura] rules for several programo in
order to reduce paperwork,
inconsistency, and the burdenos
persons regulated. The second is the -
improvement of formal ldmlnismth.
adjudicatory procedures throu.b
.ubountivc revisions.

The rules proposed here are similar to

~ the rules which currently guide

under section 14 of FIFRA,

section 211(d) of the Clean Air Act, and
section 105(a) of the Ocean Dumping
Act. The major substantive revision to
these rules is a shift in appellate
B‘hdlcﬁon. The responsibility for

appeals from initial decisions,
default orders, and accelerated
decisions has been shifted from the
Regional Administrator to the .

. This change was made in

" order to foster consistency in Agency

decision-making nationwide. In
addition, consolidating appellate
responsibility into a single office will
facilitate the assembly and publication
of civil penalty hearings decisions. The
Regional Administrator, however, will
retain the authority to issue consent

orders finalizing agreements between
es. -,
Hearings under all but one of the four

- statutory provisions covered by these

rules will be held in conformity with the
adjudicatory hearing provisions of the
Administrative Procedure Act (APA).
The only exception is hearings to assess
penalties for violating regulations on
fuels or fuel additives under section 211
of the Clean Air Act. The reasons for
concluding that the formal APA hearing
requirements do not apply to this

- gection were set forth at 40 FR 39963,

August 29, 1975, when the original
hearing rules under that section were
promuigated.

Similarly, the rules providing for a

_formal hearing in connection with the

assessment of penalties for violating
FIFRA and for assessing penalties and
revoking permits under the Ocean
Dumping Act follow the previous EPA
position on these questions in 39 FR
27657, July 31, 1974, and 42 FR 60702,
November 28, 1977, except that the
Ocean Dumping Procedures have been
rewritten to conform literally to the
APA.

For a further exposition of the
reasoning underlying the approach
taken in these final rules, see the
responses to ngmﬁcant comments
below.

Responses 1o Significant Comments
Qualifications of Office )

1. Comment: Several commenfers
suggested that the Judicial Officer be
subject to the spame restrictions
concerning conflicts of interest as is a
Regional judicial Officer. -

Response: The Agency agrees with

' this comment. Section 22.04(b)}(2) has

been rewritten to provide that the
-Judicial Officer and the ten Regional

.. A]udjddomccnmunullconfomtothe
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" Administrative Procedure Act section
554(d) prohibition against bleading the -
prosecutorial and deddon-nddn. ’

Accelerated Dacbmm B

2. Comment: The grounds for granting
4 motion for an accelerated decision

under § 22.20 are unclear. The section
confuses summary fjudgment and
involuntary dismissal situations, and
contding the vague criterion of “such
other reasons as are just.”

Response: The Agency agrees with
this comment, and has rewritten the
section accordingly, separating an
accelerated degision from a decision to
dismiss. A party will be entitled to an .
accelerated decision upon » showing
that there exists po genuine issue of
material fact and that the party is :
entitled to judgment as a matter of law.
The Presiding Officer may dismiss the
complaint on the basis of failure to
establish a prima facie case or other
grounds which show no right o relief on
the part of the complainant.

Official Notice

3. Comment: Several commenters took
exception to the provision in § 22.22(1)
which authorized the trier of fact to take
official notice of facts “within the -
specialized inowledge and experience
of the Agency”. The commenters argued
that the consolidated rules should
conform to the more restrictive Federal
Rules of Bvidence definition of judicial
notice (Rule 201}

Response: The Agency believe- that
official notice under the Administrative
Procedure Act was intended to be
broader than judicial notice. The
Attorney General’s Manual on the
Administrative Procedure Act (1947),
citing the legislative history of the APA,
states at pages 79-80, that

‘The process of official notice shoeld not be
limited to the traditional matters of judicial
notice but extends properly fo all mafiers s
to which the sgemcy by reasen of its functions
is presumed to be expert. such as technical or
scientific facts within its specialized
knowladge.

There are several cases wpholding this
interpretation of the APA, particularly
within the context of Fedaral Trade .
Commission proceedings. (See, for
example, BNte Manufocturing Co. v.
FTC, 347 Fad 477 (D.C. Cir. 1965)).

Respondents should mot be prejudiced
by Agency netice of facts within its
specialized knowledge since they will be
. given adequste opportunity o show that

such facts are erroneocusly noticed. :

-
~

Mtbdm grem e T
b’.ected ‘&:ebﬂ 1 iy

o to owing lamguage .
§ 22.23(b) of the Angust 4 Proposat |
Where the Administrator decides that the
ruling of the Presi Officer ia excluding
thcm:lﬂ-rﬁwu mn::umd ®
prefodi ¢ hearing ma reopemred

pemlﬂ::hkh‘ddczfdmcm
appropriate, the Administrator oeey evaluate
such evidencs fn

final order reliss any svidsace excluded
at the he: rm&n. Otficer, he
shall explici Bcnufyhmﬂmlordcuny
such excluded evidence refted upon and his
reasens therefor.

The commenters argued that reliance
by the Administrator on excluded
evidence would violate section 556 of
the APA, sincs (1) a party would not
have the opportunity to explore and/os
rebut the excluded evidencs, and (2) the
Administrator would be relying oa
evidence outside the reco

Response: The Agency accepts this
comment. The language In § 22.23(b}
following *** * * permit the taking of
such evidence * ° "'hal been deleted

Standard of Proof .

5. Comment: One commenter fook
issue with the “preponderance of the
evidence” standard prescribed for
Agency adfudications in § 22.24 of the
Consolidsted Rules. The commenter
offered that the proper standerd is the
APA section 556(d) requirement that 8
sanction be supported by “refiable,
probative, and snbetantial evidence.”

Response: The Agency disagrees with
this comment. The age in section .
556(d) quoted above goes o the scope ol
judicial review rather than to the
of proof required at the hearing
(See Woodby v. Immigration and
Naturalization Service, 385 U.S. 278
(1966) interpreting similar language in

the Immigration and Na Act). -

The preponderance of the evidence
standard is the proper yardstick in most

and indesd,

standard here (such as “substantiel
evidence™). “* * * im American lew s
preponderance of the evidence is rock
bottom at the level of cvil
litigation * * * that the proceeding le
admeinistrative rather than judicial does
not diminish this wholesome demand.”
Charton v. FTC, 58 P. 2d 903, 907-8

- {(D.C. Cir. 1976}, reviewing aa order of

the FTC suspending an attorney from
practice before the Commission.
Amount of a Civil Penalty

ound of de procose. that the Presiding
ground of due process, Pre
Ofﬁcenhouldnotbe lllawodbrduu

civil peully from the amount
recommended 10 be aseessed in o
compleint. Parther, the Administrator
should not be allowed to raise a penalty
from the amount recommended to be
assesved by the Presiding Officer.

Rasponse: For the most pert, the
Agency disagrees whh these positions.

The Agency does agree, however, that
nelther the Presiding Oﬂiw nor the
Administrator shoald raise any penalty
in an action where the respondent has
defaulted, and the Consolidated Rules
have been modified accordingly.

In a contested civil penalty action, the
dollar amounts contained in both the
complaint and the initial decision are
mherely recommendations of penalties to
be agsessed. After an appeal, only the
Administrator has the authority to
actually assess a peaalty.

A respondent

Does not have asy vested right to go to
trial on the lpeciﬁccbugeneanoudinthc
citation or to be free from exposure o

; pena.ltyincxceuddwoaginnnypropond.

Long Manufacturing Co, N.C., Inc. v.
Occupational Sofety and Health Review
Commission, 554 F. 2d 903, 907 (8th Cir.
1877).

As long as the penalty imposed by the
Administrator is within limits described
by the statute and supported by
substantial evidence, the penalty may
exceed the amount proposed by the
Presiding Officer. (Sce Nees v. SEC, 414
F. 2d 211, 217 (sth Cir. 1968).)

One commenter suggested that
language in several of the statutes
covered by the Consolidated Rules
authorizing the Administrator to
compromise, modify, remit, or mitigate
penalties allowed the Administrator to
only decrease penalties upon review of
an initial decision. The Agency believes,
however, that such language was
intended to sothorize the Administrator
to assess b penalty less than the
statutory maximrum through settlement
proceedings. Moceover, other federal
agencies (e.g. the FCC and the CAB]},
have interpreted the mitigation clauses,
such as that contained in TSCA section
16(a)(2)(C). to apply anly 0 collection of
those penalties which have already been
assessed. Thus the Agency sees no legal
obstacle barring either the-

Officer or the Administrator from raising
a penalty recommended to be assessed
at @ previous stage in the ldyndnatory
process.

.7. Comment Numerous commenters
objected to the requirement, contained
in the Solid Waste Disposal Act
Supplemental Rules of Practice
(§ 22.36(h) of the August 4 proposal},
that Presiding Officers must follow any
civil penalty assessment guidelines
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promulgated byth.Admlnbmtat.'nu -
commenters argued that the amount of @
penalty should rest in the discretion of- -
the Presiding Officer. The commentars
also felt that the ty assessment -
delines be made svailable
fore they submit to a provision such
as that contained in § 22.38(h
- Response: Section 22.38(h)
deleted from the final Consolidated
Rules. The Agency may, however,
resubmit puch a provision for comment
after tymemmdellnu
have published. -

Issues on Appeal

8. Comment: Two comments suggested
thatthehnguasoinlu.aqc)uemedto
allow the Administrator to sua spoate
order ugumentlon appealthwlth respect
to issues entirely new to the proceeding.

Response: Section 72.30((:)%&1 been
rewritten to more accurately reflect the
intent of the Agency. Under the final
Consolidated Rules, the Administrator,
on appeal, may sua sponte order '
argument only with respect to those
issues raised at the hearing. The
Administrator will have the authority to
remand the case to receive svidence
relating to issues new to the proceeding.

Appellate Jurisdiction

9. Comment: Two commenters
contested the shift in appellate
jurisdiction from the Regional
Administrators to the Administrator, ' -
They felt that such a change from
existing civil penalty procedures would
result in delay and would not allow the
sppellate decision to adequately reﬁect
the needs of the region.

Response: The Agency disagrees with
gum. comment. The change in jurisdiction

(1) Foster consistency in agency
decision-making,

(2) Centralize appellate responsibility,
8o that a small number of EPA personnel
become proficient in hearing appeals
from administrative adjudications. The

-centralization should result in a net
savings of time and effort to all parties,

and
(3) Bring a greater degree of
separation of functions to the

administrative
The inmuom and efficiency

of the appellate process should outweigh
any small delays which may result from
this change. Moreover, parties have
ample opportunjty to bring issues of &
regional nature to the attention of the
Administratoe.

Staying the Final Order -

10. Comment: Two commentars
argued that a fina] order should

automatically be stayed upon the filing

P

uf.nmoﬂonto reconsider under. § 22.32. -

The commenters envisioned a scsnario

mr.lywlthnﬁmlmdc.mdthm
urpnnﬂonhhmouoab-

Although cognizant of h

Rupom
problem raised by the commenters, the

Agencyhudecudnotwmvldcfc
automatic stays. The Agency is
concerned over the possibility that .. .
motions to reconsider will be used 1o
bring about unnecessary delay. The

Administrator Is authorized, however, to

order stays in order (o avoid any
bardship to the respondent which may

result from what proves to be premmm '

compliance.
Deadlines and Time Bequtmmanb

11. Comment: Several comments were
received which objected to the brevity
of the time periods prescribed in the
Consolidated Rules. :

Response: EPA has agreed to expand
the deadline, from 15 days to 20 days:

(1) For filing an answer to an
amended complaint under § 22.14{(d); =

{2) For filing an answer to the
complaint under § 22.15(a); and -

(8) For notifying the parties of a
hearing prior to the date set for the
hearing under § 22.21(b).

The times for filing responses to
motions under § 22.16(b) (10 days),
proposed findings of fact under § 22.28
(20 days) and motions to reconsider the
final order under § 22.32 (10 days) have
remained unchanged. These time
periods have been found to be
satisfactory in cases arising under EPA
and other federal agencies’ rules of
practice, and under the Federal Rules of
Civil Procedure.

Permit &

12. Comment: Two commenters ook
issue with language in the August 4
Ereamble which suggested that formal

earing procedures are not required for
initial permit issuance under the
Resource Conservation and Recovery
Act (RCRA).

Response: A more detailed analysis of
the procedural requirements for RCRA
permit issuance can be found in the
proposed Consolidated Permit

Regulations, 44 FR 34244, 34264, June 14,

1979. Comments on the RCRA permit
issuance program will be addreued h
the final Consohdnted Permlt

Regulations. . _

" Discovery - ’ -

13. Comment: Several commenters
suggested that the Consolidated Rules
spell out procedures for obtaining -
dhcovory. rather than relying on &n

LI e g . .
-~ Miscellanwous' = .

'hoadhngung.qonhhndh
T §2204{c)k8). -
lnwhichlnlpondentmldbofmud :

Response: The Agency agrees with
this comment, and has set forth rules
governing discovery In §22.19(f). The
section is taken from the discovery
provisions previcusly operable under
the Clean Afr Act section 211 regulation
of fuels program [40 CFR Part 80.319(f)
(978)) - -

Agency agrees with the following
comments and bas modified the

- Consolidated Rules accordingly:

Section 22.03(h). The definition of
“final order” should be more specific.

Section 22.05(c)(5). A party submitting
a document which is refused for filing
should be allowed to amend and
resubmit the document. The notice of
refusal should set forth the ground

-therefor.

Section 22.14(d). The complainant
should be allowed to amend the
complaint as a matter of right only once
before the answer is filed.

Section 22.15(c). The respondent
should be the only party who is
permitted to request a hearing.

Section 22.17. A party should be given
an opportunity to show good cause why
he or she committed the action which
led to default. (see § 22.17(d)).

Section 22.19(b). EPA should clarify
whether witnesses or documents can be
introduced at trial without a preview of
such evidence at the prehearing
conference.

Section 22.19(c). Prehearing
conferences which relate to settlement
should never be transcribed.

Section 22.22(d). Affidavits should

" only be admissible in lieu of testimony

in cases where the witness is
unavailable under the applicable criteria
set forth in Rule 804(a) of the Federal
Rules of Evidence.

Note.—EPA has determined that this
document does not contain a major proposal

requiring preparation of a Regulatory
Analysis under Executive Order No. 12044.

Accordingly, the new Part 22 set forth
below 1s hereby added to 40 CFR under
the authority of section 16 of the Toxic
Substances Control Act, sections 211
and 301 of the Clean Air Act, sections 14
and 25 of the Federal Insecticide,
Fungicide, and Rodenticide Act, sections
105 and 108 of the Marine Protection,
Research, and Sanctuaries Act, and
sections 2002 and 3008 of the Solid
Waste Disposal Act.
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Dated March 17,900 - - - e - .~ Masine Prosection, Research, and
Douglas M. Costle, Lo R Mndmu-n;hgd-d Sanctuaries Act as amended (33 US.C.
Adunistrodor. - . 7 o g puete o O usa)x
- : 228 PfOPOUG mm ad {4) The {ssuance of a compliance
PARY 80—REGULATION OF FUELS -order ar the assessment of any civil
AND FUEL ADOITIVES m:—mmwmu per m‘:‘:ﬁ:m“
§ 90.301-00.382 @ubpert D) [Revoked] Reopen a Hearing . .
ART 168—RULES eTice 27 Initeldecisien e o vt o by chvl
- - (5) The sszes: t of any
(';OVER‘NING PROCSEFDPI:AGS 223 Motion is respen & hm : penalty conducted under section 16{a) of
CONDUCTED IN THE ASSESSMENT OF WF—AMNM theTOﬂcWCcntrolM(u
CIVIL PENALTIES UNDER THE US.C. 2615(a -
FEDERAL INSECTICIDE, FUNGICIDE, 2229 App-l from or n*w of hbrloc‘ory (b) The Supplemental mhl of practice
AND RODENTICIDE ACT, AS orders or rulings. . set forth in subpart H establish rules
decision. - : proceeding im question which are not
PART 226—ASSESSMENT OF CIVRL. °  Subpart G—Final Order on Appest : covered in Subparts A through G, and
PENALTIES AND REVOCATION AND 2231 Final order on appeal. slo specify procedures which
SUSPENSION OF PERMITS UNDER 2232 Motion to reconsider a fina! erdez. supersede any conflicting procedures set
SECTION 185 OF THE ACT [REVOKED] ' subpart H—Supplemental Rules ] f";g O aTte: ot alry stage of
1. 40 CFR 80.301-80.332 {Subpart D) 2253 Supplemental rules of pructice the proceeding whlclll:s are n:t, addressed
and 40 CFR Parts 168 and 228 are ";'M'mm' !h;ﬁndmkﬁ‘:rh&t:v;;zeument “in these rules or in the relevant
revoked. Sobetances Contral Act supplementary procedures shall be
z.doCFRPnrtnhaddedtorecdn 2234 Supplemental rules of practice . resolved at the discretion of the
follows: governing the administrative sssessment  Administrator, Regional Administrator,
PART 22—CONSOUDATED RULES OF a‘,":‘;"m’““m{" under Title I of the or Presiding Officer, as appropriate.
PRACTICE GOVERNING THE 2235 Supplemental rules of practice : §22.02 Use of number and gender.
ADMINISTRATIVE ASSESSMENT OF governing the administrative assessment As used in these rules of practice,
CIVIL PENALTIES AND THE : o!dvﬁ pemaities under the Federef words in the singular also include the
ggxscﬂ; TION OR SUSPENSION OF MM“C‘* Fungicide, and Rodenticide plure] and words in the masculine
‘ gender also include the feminine and
Suboert A—G . 228 suwkmﬁ‘:':’d;l:h::mﬁmm vice versa, as the case may require.

h -

2201 Scope of these rules.

202 Use of aumber and gender.

2203 Definitions.

2204 Powers and duties of the
Administrator, Regional Administrator,
Judicia! Officer, Regional Judicial Officer,
and Presiding Officer; disqualification.

2205 Filing service, and Iorm of pleadings
and documents,

2298 Miing and service of rulings, orders
and decisiens

2207 Computation and extension of time.

22.08 Ex parte discussion of

22.00 Examinstion of documents filed.

Subpert B—Parties and Appesrances
22.10 Appearances.

2211 [Intervention.

2212 Censolidation and severance.

Subpart C—Prehsaring Procedures

2213 Issuance of complaint.

2214 Comtent and amendment of the
complaint

218 Amwutomecomphm

2210 Motions.

2217 Defsuit order. -

2218 Iaformal settiement; consent

. agreement and cxdex.

22.19 Prelaring condersnse.

220 Ammdmdmw
dismiss.

wo—m\.m

22 mum
222

22 Obmndoﬂndpd.

of civil penalties amxd the revocstion or
o § 2283 Definitions.
suspension of permits under the Marine R -
Pi-otec:tlo‘n ;l’u’:arch. and ;anctuuiel P (a) The following definitions apply to

Act.
2237 Supplemental rules of practice ) “Act” means the particular statute
governing the administrative assessrwent  aunthorizing the institution of the
of civil penalties uader the Solid Waswe proceeding at issue.
Disposal Act. “Administrative Law Judge” means an
Appendix—Addresses of EPA Regional - Administrative Law Jadge appointed
Offices. under 5 t.5.C. 3105 (see also Pub. L. 85—
Authority: Sec. 18 of the Toxic Subtumeu 251, 82 Stat. 183).
Contral Act; secs. 211 and 301 of the Clean “Administntor"mcamthe

Air Act; sece. 14 and 25 of the Federal ..
secs. 105 and 108 of the Marine Protection, Environmental Protection Agency or his

Reseurch, and Sanctuaries Act; snd secs. delegate.
2002 and 3008 of the Solid Waste Diepovel “Agency” means the United States
At . Environmlenul Protection Agency.
q . . “Complainant™ means any person
part A : authorized to issue a complaint on
§22.01 Scope of these rules. bel;:Hof&;Aaet:’cfympengln‘;nueged
These rules of practice govern to be in violation of the Act.

.d(i:l{mg;:, o for .n complatmant shall not be the Judicial

(1) The assessment of any civil Officer, Regiomal Judicial Officer, or any

penalty conducted under lecﬁon 14{a) of Other person who will participate or
the Federal Insecticide, Pangicide and ~ advise in the decision. - -

Rodenticide Act as am pUscC “Complaint™ means a written
1361(a) - communication, alleging one or more.
(2) 1{. assessment of any civil violations of specific provisions of the
penalty conducted under section 211 of  Act, or regulations or & permit
the Clean Act Act as amended (£2 promulgated thereunder, issued by the
U.S.C. 7549); complaimant {0 a persom mder §§ 22.13
{3) The asseusment of any civil and 2214
pensity or for the revocation o “Consent Agreemeat” means any
suspension of any permit conducted written document, signed by the parties,

under section 105 (a) and f) of the containing stipulations or conclusions of
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fact or law and a'proposed penalty c ¢ . States Envirohimental Protection Agency - ';noﬂon or cass to the Administrator or

sed revocation or suspension ?

propo
acceptable to both eompldunt M b
respondent. . A

*“Final Order” mem {a) ln ordcr
fssued by the Administrator after an
appeal of an initial decision, accelerated
decision, decision to dismtss. or dcfnult
order, disposing of a matter in
controversy between the es, or (b)
an initial decision which es &

- “Hearing” means a hearing on th
record -open to the public and eonduch&
under these rules of practice.

“Hearing Clerk” means the Hearing
Clerk, A-110, United States
Environmental Protection Agency, 401 M
8t. SW., Washington, DC 20460.

“Initial Decision” means the decision
fssued by the Presiding Officer based
upon the record of the proceedings out
of which it arises. -

“Judicial Officer” means the penon ’
designated by the Administrator under
(!)goc{b) to serve as the ]udicill

“Party” means any peuon that
participates in a hearing as compla.lnant.
respondent. or intervenor.

“Permit” means a permit issued under
Section 102 of the Marine Protection,
Research, and Sanctuaries Act. .

“Person” includes any individual, -
partnership, association, corporation,
and any trustee, assignee, receiver or
legal successor thereof; any organized
group of persons whether incorporated
or not; and any officer, employee, agent,
department, agency or instrumentality of
the Federal Government, of any State or
local unit of government, or of any
foreign government.

“Presiding Officer” means the
Administrative Law Judge designated by

the Chief Administrative Law Judge to

serve as Presiding Officer, unless .
otherwise specified by any |
Supplemental Rules.

“Regional Administrator” means the
Administrator of any Regional Office of
the Agency or any officer or employee
thereof to whom his suthority is duly
delegated. Where the Regional .
Administrator has authorized the
Regiona! Judicial Officer to act, the term
*“Regional Administrator” shall include
the Regional Judicial Officer. In a case
where the complainant is the Assistant
Administrator for Enforcement or hh
delegate, the term “Regional.
Administrator™ as used in these mlu
shall mean the Administrator.

*Regiooal Hearing Clerk” means an: -
individual duly suthorized by the -
Regional Administrator to serve as
hearing clerk for a given reglon. .+ -
Correspondence may be sddressed to

thalagiomlﬂuﬂqﬂukllnﬁd-r:_:‘

{address of Regional Office—see
Appendix). In a case where thn
complainant is the Assistant :
Administrator for &:fommenl or hh
delegate, the term “Regional Hearing
Clerk™ as used in these rules shall mean
the Clerk ‘

“Regional Judicial Officer” means a
person designated by the Regional
Administrator under § ) to serve
as a Regional Judicial Officer. C

“Respondent” means any person

ed against in the complaint. -

{b) Terms deﬁncd in the Act and not
defined in these rules of practice are
used consistent with the muningn given
in the Ac(. .. i

(a) Administrator and Regional
Administrator. The Administrator and

" the Regional Administrator shall -

exercise all powers and duties as .
prescribed or delegated under the Act .
and these rules of practice.

{b) Judicial Officer and Regional
Judicial Officer—{1) Office. Ona or
more judicial Officers may be -
designated by the Administrator to
perform the functions described below.
One or more Regional Judicial Officers
may be designated by the Regional
Administrator to perform, within the
region of their designation, the functions
described below.

(2) Qualifications. A ]udxcio.l Officer
or & Regional Judicial Officer shall be an
attorney who is a permanent or
temporary employee of the Agency or
some other Federal agency and who
may perform other duties within the
Agency. A Regional Judicial Officer
shall not be employed by the Region's
Enforcement Division or by the Regional
Division directly associated with the
type of violation at issue in the
g:oceedlng. A Judicial Officer shall not

employed by the Officeof = '
Enforcement or by any program office
directly associated with the type of
violaﬁon at{ssue in the p
Neither the Judicial Officer nor the
Regional Judicial Officer shall have
g:n rformed prosecutorial or investigative
ctions in connection with any hearing
in which he mvesu]udidnlomwot
any factually related hearing. -

?:'i) Functions. The Administrator my
delegate to the Judicial Officer, or the
Regional Administrator may delegate to
the Regional Judicial Officer, all or part -
of his authority to actin a given :- -
proceeding. This delegation does not
prevent the Judicial Officer or Regional -
Judicial Officer from referringany - -

" Regional Administrator when .
. appropriats. The Judicial Officer and

Regional Judiclal Officer shall exercise,
all powers and duties prescribedor .
delegaud under the Act or these rules of

(c) huldhu Officer. The Presiding

_Officer shall conduct a fair and -

impartial “ussure that the
facts are fully elicited, adjudieate all
issues, and avoid delay. The Presiding
Officer shall have authority to:

{1) Conduct administrative bearings

" under these rules of practics;

{2) Rule upon motions, requests, and
offers of proof, dispose of procedural
requests, and issue all necessary orders;

(3) Administer oaths and affirmations
and take affidavits; .

{4) Examine witnesses and receive
documentary or other evidence:

{5) For good cause, upon motion or
sua sponte, order a party, or an officer *
or agent thereof, to produce testimony,
documents, or other nonprivileged
evidence, and failing the production
thereof without good cause being
shown, draw adverse inferences against
that party;

(6) Admit or exclude evidence;

(7) Hear and decide questions of facts,
law, or discretion;

(8) Require parties to attend
conferences for the settlement or
simplification of the issues, or the
expedition of the proceedings;

{9) b:luc subpoenas authorized by the

Act; an
{10} Do all other acts and take all
measures necessary for the maintenance
of order and for the efficient, fair and
impartial adjudication of issues arising
in proceedings governed by these rules.
(d) Disqualification; withdrawal. (1)

The Administrator, Regional
Administrator, Judicial Officer, Regional
Judicial Officer or Presiding Officer may
not perform functions provided for in
these rules of practice regarding an
matter in which they (i) have a ﬁnanciul
interest or {ii) have any relationship
with a party or with the subject matter
which would make it inappropriate for
them to act. Any party may at any time
by motion made to the Regional
Administrator request that the Regional
Judicial Officer be disqualified from the
groceeding Any party may at any time

y motion. to the Administrator request
that the Regional Administrator, Judicial
Officer, or Presiding Officer be
disqualified or request that the -
Administrator disqualify himeelf from
the The Administrator,

: Regional Administrator, Judicial Oﬁw :

Regional Judicial Officer or Presiding -
Officer may at any time withdraw from

any proceeding in which they deem

-
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themselves disqualified or amable to et and a copy shall be semt to all . requirements es to the form of
for any reasom. - Parties who ond with the documents.-

(2) If the Adarinistrator, Regionel Presiding Officer shall in addition fo (2 The first page of every plesding,
Admindsater, Regiona! Judiciel Officer, * e all other perfies send a copy of  letter, or other document shall contain a
Judicial Officer, or Presiding Officer i su:i correspondence to the Regional  caption identifying the respondent and
disqualified er withdraws from the - Hearing Clerk. A certificate of service the docket aumber witich is exhibited on

rocewding, s quealified individost whe shall accompany each document served the complaint.

unoudhhmhuodh under firfs subsection. (3) The original of eny pleading, letter
paragraph (d}{1) of this section shall be (b) Service of pleadirgs and or other document (other than exhibits)
assigned 1o replace him. Assignment of ) Sarvice of comploid. (1) |hl!h$ledbymepnrtyﬁlmgorby
a replacemant for the Regional Service of a copy of the signed origint} ofher representative. The
Administzator or Jadicial Offices, ar for  of the complaint, together with a copy of  signature constitutes a representation by
the Regional Judicial Officer shall be these rules of practice, may be made the signer that he has read the pleading,
made by the Administrator or the personally or by certified mail, retura letter or ather document, that to the best

Regional Administrator, respectively.
The Administrator, should he withdraw
or disqualify himsel¥, shall assign the
Regtonal Administrator from the region
where the case originated to replace
him. If that Regional Administrator
would himself be disqualified, the -
Administrator shall assign a Regional
Administrator from another region to
replace the Administrator. The Regional
Adminjstrator shall assign a new
Presiding Officer i the orfginal

Officer wae not an Administrafive Law ’

Judge. The Chief Administrative Law
Judge shall assign & new Presiding
Officer from among available
Administrative Law Judges il the
" original Presiding Officer was sn
Administrative Law hedge. .
(3) The Chief Administrative Law
Judge, st any stage in the proceeding,
may reassign the case to an
Administrative Law Judge other than the
one originally assigned in the svent of
the unavailability of the Administrative
Law Judge or where reassignment will
result in efficiency in the scheduling of
hearings and would not prejudu:e the
parties.

$22.05 Fifing, service, and form d
pleadings and documents.

(a) Fifing of pleadings and docaments.
(1) Except as otherwise provided, the
original and ome copy of the complaint,
and the original of the answer and of all
other documents served in the
proceeding shall be filed with the
Regional Hearing Cleck.

(2) A certificate of service ohdl -
accompany each document filed or
served. Except as otherwise provided. a

- party filing documents with the Ragional
Hearing Clerk, after the filing of the
answer, shall sarve copies thereof apen
all other parties and the Presiding
Officer. The Presiding Officer shall
malntain s duplicate file during the
courve of tire proceeding.

{3) Whren-the Presiding Officer
corresponds directly with the parties,
the origieral of the eorrespondence shall
be sent to the Regional Hearing Clerk, a

copy shall be maimtained by the
Presiding Officer in the duplicate file,

receipt requested, on the respondent (ar
his representative]
(i) Service upon a domesfic or foreign

corporation or upon a partrership or
other unincorporated association which

" is subject to suit under a common name

shall be made by personal service or
certified mail, as prescribed by

paragraph (b}{1){i] of this section,
directed to an officer, partner, & .
managing or general agent, or to any
other person authorized by appointment
or by Federal or State law %0 receive
service of process.

{iii) Service upon an officer ar agency
of the United States shall be made by
delivering a copy of the complaint to the
officer or n?ency or in any manner
l;?er::ﬂcribec:! % ;;rvica by -h-ppﬁcabh

ations. e agency isa
corporation, the complaint shall be
served as prescribed in paragraph
(b)(1)(ii) of this section.

(iv) Service upon a State or local unit
of government, or a State or local
officer, agency. department, corparation
or other instrumentality shall be made
by serving a copy of the complaint in the
manner prescribed by the law of the
State for the service of process on any
such persons, ot

{A) If apon a State or local uni? of
government, of a State or local
department, agency, corporatien or
other instrumentality, by delivering a
copy of the complaint to the chief
executtve officer thereof

(B) If upon a State or local officer by
delivering a copy to such officer.

(v] Proof of service of the complaint
shall be made by affidavit of the person
making personal service, or by properly
executed refurn receipt. Sach proof of
service shall be filed with the complaint
immediately upon complation of service.

(2) Service of docurnents other than
complaint, rulings, orders, and
decisfons. All documents other than the
complatnt, rolings, orders, and
decisions, may be seyved personally or
by certified or first class mail.

fc) Farm of pleadnz and documents.
—{(1) Except as provided hemn. or by
order of the Presiding
Administrator, there are a0 tpacﬂc

of his knowledge, mfarmation and
belief, the stutements made therein are
true, and that it is not interposed for
delay.

(4) The initial document filed by any
persoa shall contain his name, address
and telephone mumber. Any changes in
this information shall be communicated
promptly to the Regional Hearing Clerk,
Presiding Officer, and all parties to the
proceeding. A party who fails to furnish
such information and any clanges
thereto shall be deemed to have waived
his right to notice and service under
these rules.

(5) The Administrator, Regional
Administrator, Presiding Officer, or
Regional Hearing Clerk may refuse to
file any document which does not
comply with this paragraph. Written
notice of such refusal, stating the
reasons therefor, shall be promptly
given to the person submitting the
document. Such person may amend and
resubmit axy document refused for filing
upon motion granted by the .
Administrator, Regional Administrator,
or Presiding Officer, as appropriate.

§ 22.08 Fiitng and service of rulings,
orders, and decisions.

AR rulings, orders, decisions, and
other docaments issued by the Regional
Admiristrator, Regional Judicial Officer,
or Presiding Officer, as appropriate,
shall be flled with the Regional Hearing
Clerk. All such documents issued by the
Administrator ar Jodidal Officer shall
be filed with the Hearing Clerk. Copies
of such rulings, orders, decisioas, ar
other documents shall be served
personally, or by certified mafl, return
receipt requested, opon all parties by
the Admimistrator, Regional
Administrator, Judicial Officer, Regional
Judicial Officer, or Presiding Officer, as
appropriate. )

§ 22.07 Computation and extension of
time. :

(a) Camputation. In computing any
period of time prescribed or allowed in
these rules of practice, except as
otherwisge provided, the day of the event
from which the designated period begins
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to run shall not be included. Saturdays,
Sundays, and Federal legal holidays
shall be included. When a stated time
expires on a Saturday, Sunday oz legal
holiday. the stated time period shall be
extended to include the next business . .
day. -

(b] Extensions of time. The
Administrator, Regional Administrator, .
or Presiding Officer, as appropriate, may
grant an extension of time for the filing

of any pleading, document, or motion {1} -

upon timely motion of a party to the .
proceeding, for good cause shown, and
after consideration of prejudice to other
parties, or (2) upon his own motion.
Such a motion by a party may only be
made after notice to all other parties,
unless the movant can show good cause
why serving notice is impracticable. The
motjon shall be filed in advance of the
date on which the pleading, document or
motion is due to be filed, unless the
failure of a party to make timely motion
for extension of time was the result of
excusable neglect.

(c) Service by mail. Service of the
complaint is complete when the return
receipt is signed. Service of all other
pleadings and documents is complete .

. upon mailing. Where a pleading or
document is served by mail, five (5)
days shall be added to the time allowed
by these rules for the filing of a
responsive pleading or document.

§22.08 Ex parte discussion of proceeding.
At no time after the issuance of the
complaint shall the Administrator,
Regional Administrator, Judicial Officer,
Regional Judicial Officer, Presiding
Officer, or any other person who is
likely to advise these officials in the
decision on the case, discuss ex parte
the merits of the proceeding with any
interested person ocutside the Agency.
with any Agency stafl member who
performs a prosecutorial or investigative
function in such proceeding or a
factually related proceeding, or with any
representative of such person. Any ex
parte memorandum or other
communication addressed to the
Administrator, Regional Administrator,
Judicial Officer, Regional Judicial
Officer, or the Presiding Officer duting
the pendency of the proceeding and
relating to the merits thereof, by or on
behalf of any party shall be regarded as
argument made in the proceeding and
shall be served upon all other parties.
The other parties shall be given an
opportunity toreplytosuch ~ ~ .-
memorandum or communicatial."
§22.09 Examination ol documents flled.
(a) Subject to the provisions of law

restricting the public disclosure of
confidential information, any person

may, during Agency business hours, -
lmpoct and copy document filed in

y proceeding. Such documents shall.
bc made available by the Regional
Hearing Clerk or Hearing Clerk, as -
appropriate. .

&) The cost of duplicating documents
filed in any proceeding shall be borne
by the person seeking copies of such
documents. The Agency may waive this
costin appropriate cases.

Subpart B—Parties and Appearances

" §22.10 Appesrancee.

Any party may appear in person or by
counsel or other representative. A
partner may appear on behalf of a
partnership and an officer may appear
on behalf of a corporation. Persons who
appear as counse] or other :
representative must conform to the
standards of conduct and ethics
required of practitioners before the
courts of the United States.

§22.11 intervention.
(a) Motion. A motion for leave to

" intervene in any proceeding conducted

under these rules of practice must set
forth the grounds for the proposed
intervention, the position and interest of
the movant and the likely impact tha!
intervention will have on the
expeditious progress of the proceeding.
Any person already a party to the
proceeding may file an answer to a
motion to intervens, making specific
reference to the factors set forth in the
foregoing sentence and paragraph (c) of
this section, within ten (10) days after
service of the motion for leave to
intervene.

(b) Wken filed. A motion for leave to
intervene in a proceeding must
ordinarily be filed before the first
prebearing conference or, in the absence
of a prehearing conference, before the _
initiation of correspondence under
§ 22.19(e), or if there is no such
correspondence, prior to the setting of a
time and place for a hearing. Any
motion filed after that ime must include,
in addition to the information set forth
in paragraph (a) of this section, a
statement of good cause for the failure
to file in a timely manner. The
intervenor shall be bound by any
agreements, arrangements and other
matters previously made in the
proceeding. : .

(c) Disposition. Leave to Intervens -~
may be granted only if the movant
demonstrates that (1) his presence in the
proceeding would not nntrnly prolong ot
otherwise prejudice the adjudication of
the rights of the ariginal parties; (2] the
movant will bs adversely affected by &

. ﬁndordrlndla)thahlarunoitho

. movant are not being adequately -

npmmtedbythooﬁgimlpuﬁu.'ﬂ.n .

- intervenor shall become a full party to -

thopmooedinglpoa&qmndngd
leave to intervens, - -
(d}Anucmwnaa.Pcnomhntpcﬁu
to the proceeding who wish to file briefs
may so move. The motion shall
the interest of the applicnnt and shall ~ :
state the reasons why the proposed
amicus brief is desirable. If the motion is
granted, the Presiding Officer or .-

* Administrator shall issue an order

setting the time for filing such brief. An
amicus curiae is eligible to participate in
any briefing after his motion is granted,
and shall be served with all briefs, reply
briefs, motions, and orders relating to
issues to be briefed

§22.12 Consolidation and severance.

(a) Consclidation. The Presiding .
Officer may, by motion or sua sponte,
consolidate any or all matters at issue in
two or more proceedings docketed
under these rules of practice where (1)
there exists common parties or common
questions of fact or law, (2)
consolidation would expedite and .
simplify consideration of the issues, and
(3) consolidation would not advenely
affect the rights of parties engaged in"
otherwise separate proceedings.

(b) Severance. The Presiding Officer
may, by motion or sua sponte, for good
cause shown order any proceedings
severed with respect to any or all
parties or issues,

Subpart C—Prehearing Procedures

§22.13 Issuance of complaint.

If the complainant has reason to
believe that a person has violated any
provision of the Act, or regulations .
promulgated or a permit issued under
the Act, he may institute a proceeding
for the asseasment of & civil penalty by
issuing a complaint under the Act and
these rules of practice. If the
complainant has reason to believe that

(a) A permittee violated any term or
condition of the permit, or e

(b} A permittee misrepresented or _
inaccurately described any material fact
in the permit application or failed to '
disclose all relevant facts in the permlt
application, or !

(c) Other good cause exists for such
action, he may institute a proceeding for
the revocstion or suspension of a permit
by issuing a complaint under the Act
and these rules of practice. A complaint
may ba for the suspension or revocation

. of a permit in addltion to the assessment

dsdvllpunlu. -
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§ 22.14 Content and amendment of the -
compiaint. .

(a) Complaint for the meumun: of e
civil penaity. Bach comaplaint for the
assessment el a civil pemaity shall -

- include:

(1) A statement reciting the section{s)
of the Act authoriring the issuance of
the complaint; ,

(2) Specific reference to esch
provision of the Act and implementing
regulations which respondent is clloged
to have violated;

(3) A concise statement of the factual
basis for alleging the violation;

(4) The amount of the civil penalty
which is proposed to be aasessed:

(5) A statement explaining the .
reasoning behind the proposed penalty;

(8) Notice of respondent's right to
request a hearing on any material fact
contained in the complaint, or on the
appropriateness of the amount of the
proposed penalty.’

A copy of these rules of practice shall

~ accompany each complaint served.

<

(b) Complaint for the revocation or
suspension of a permit. Each complaint

_for the revocation or suspension of a

permit shall include:

(1) A statement reciting the section(s)
of the Act, regulations, and/or permit
authorizing the issuance of the
complaint;

{2) Specific reference ta each term or
condition of the permit which the
respondent is alleged to have violated,
to each alleged inaccuracy or
misrepresentation in respondent’s
permit application, to each fact which
the respondent allegedly failed to
disclose in his permit application, or to
other reasons which form the basis for
the complaint;

(3) A concise statement of the factual
basis for such allegations; .

(4) A request for an order to either
revoke or suspend the permit and a
statement of the terms and conditions of
any proposed partial suspension or
revocation;

(5) A statement indicating the basis
for recommending the revocation, rather
than the suspension, of the permit, or
vice versa, as the case may be;

(8) Notice of the respondent ] nght to

request a hearing on any material fact
contained in the complaint, or on the
appropriateness of the proposed
revocation or suspension.
A copy of these-rules of practice shall
accompany each complaint served.
(c) Derivation of proposed civil
penalty. The dollar amount of the
proposed civil penalty shall be

" determined in accordance with any '

criteria set forth in the Act relating to

. thopropernmonntohdvﬂpemltynd

- Respondent shall have

under the Act.

d) Amendment of the complaint. The
oy d ., respondent may amend the answer to

complainant may amend the complaint
once a3 & matter of right at any time
before the answer is filed. Otherwise the
complainant may amend the complaint
only upon motion granted by the -
Presiding Officer or Regional -
Administrator, as appropriate.

(20)--
additional days from the date of service
of the amended oomplaint to file his

(o) thhdrmml of the aomplamt. The
complainant may withdraw the
complaint, or any part thereof, without
ﬁre]udioe one time before the answer

as been filed. After one withdrawal
before the filing of an answer, or after
the filing of an answer, the complainant

. may withdraw the complaint, or any

part thereof, without prejudice, only
upon motion granted by the Presiding
Officer or Reglonal Administrator, as
appropriate.

§22.18 mmmm

(a) General. Where respondent (1)
contests any material fact upon which
the complaint is based; (2) contends that
the amount of the penalty proposed in -
the complaint or the proposed
revocation or suspension, as the case
may be, is inappropriate; or (3) contends
that he is entitled to judgment as a
matter of law, he shall file a written
answer to the complaint with the
Regional Hearing Clerk. Any such
angwer to the complaint must be filed
with the Regional Hearing Clerk within
twenty (20) days after service of the
complaint.

(b) Contents of the answer. r. The
answer shall clearly and directly admit,
deny or explain each of the factual
allegations contained in the complaint
with regard to which respondent has
any knowledge. Where respondent has
no knowledge of a particular factual
allegation and so states, the allegation is
deemed denied. The answer shall also
state (1) the circumstances or arguments
which are alleged to constitute the
grounds of defense, (2) the facts which
respondent intends to place at issue,
and (3) whether a hearing is requested.

(c) Reguest for hearing. A hearing
upon the issues raised by the complaint
and answer shall be held upon request
of respondent in the answer. In addition,
a hearing may be held at the discretion
of the Presiding Officer. sua sponte, if
issues appropriate for adjudication are
raised in the answer.

(d) Failure to admit, deny, or explain.
Falilure of respondent to admit, deny. or
explain any material factual allegation

* with any civil penalty gnidelhu issued . contained in the' compldnt constitutes

an admission of the allegation.
(e) Amendment of the answer. The

the complnlnt npon motion granted by
the Pruldln'

$22.18 m-.

{a) General All motions, except those
made orally on the record during a
heu'lng. shall (1} be in writing; (2) state

therefor with particularity:;
(3) set forth the relief or order sought;
and (4) be accompanied by any
affidavit, certificate, other evidence, or
legal memorandum relied upon. Such

" motions shall be served as provided by

§ 22.05(b)(2).

{b) Response to motions. A party's
response to any written motion must be
filed within ten (10) days after service of
such motion, unless additional time is
allowed for such response. The response
shall be accompanied by any affidavit,
certificate, other evidence, or legal
memorandum relied upon. If no
response is filed within the designated
period, the parties may be deemed to
have waived any objection to the
granting of the motion. The Presiding
Officer, Regional Administrator, or
Administrator, as appropriate, may set a
shorter time for response, or make such
other orders concerning the disposition
of motions as they deem appropriate.

(c) Decision. Except as provided in
§ 22.04(d)(1) and § 22.28(a), the Regional
Administrator shall rule on all motions
filed or made before an answer to the
complaint is filed. The Administrator
shall rule on all motions filed or made
after service of the initial decision upon
the parties. The Presiding Officer shall
rule on all other motions. Oral argument
on motions will be permitted where the
Presiding Officer, Regional
Administrator, or the Administrator
considers it necessary or desirable.

§ 22:17 Default order.

(a) Default. A party may be found to
be in default (1) after motion, upon
failure to file a timely answer to the
complaint; {2) after motion or sua
sponte, upon failure to comply with a
prehearing or hearing order of the
Presiding Officer; or (3) after motion or
sua sponte, upon failure to appear at a
conference or hearing without good
cause being shown. No finding of default
on the basis of a failure to appear at a
hearing shall be made against the

. respondent unless the complainant

presents sufficient evidence to the

- Presiding Officer to establish a prima

facie case against the respondent. Any
motion for a default order shall include
a proposed default order and shall be
served upon all parties. The alleged
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defaulting party shall have twenty (209 the compleint and (37 consents to the . - to othey prebearing canderencen,mo -
days from service to reply to the motion.  assessment of a stated civil pemalyy on transcript of tn-y,ﬂrehurlna conferences
Default by respondent constiistes, for to the stated permik revocationor . shailf be made sz ordered by the
purposesofthependlnglcﬂonmly, suspension, as the case may be. The - Predhmmwmamd-m
admission of alf facts alleged inthe = . consemt sgreement shall inclnde any and  or sua sponts. The Presiding Offices ;-
complaint and a waiver of respondent’s  all ferms of the nt, and shell be . shall prepare and file for the resord & .
right to a hearing on such factual lignndbyﬂputbocbdnunulu -;wrwnmdbd.hblu
allegatians. If the complaint is for the ~  representstives : .. the cenfuvence. The sanmary sfiald - : .
assessment of a civil penslty, the - (c) Consent ardes. Ro nulanni - incorporate any written stipzietions s —

penalty proposed in the complaint shalt
become due and payable by respondent
without farther proceedings sixty (60}
days after a final arder tssued apon
default. If the complaint is for the
revocation or suspension of a permit, the
conditions of revocation or suspension
proposed in the complaint shall become
effective without further proceedings ot
the date demgnated by thre
Administrator in his final order fssued
upon default. Defaalt by the
complainant shall result in the dfsmfssal
of the complaint with prefudice.

(b} Pn;cedures apan defa;f When
Regional Administratar or Presi
Officer finds a default hasg occu:xef
shall issue a default order against the
defaulting party. This order sha®
constitute the initia! decision, and shall
be filed with the Regional Hearfrrg Clerk.

(c) Contents of a defoaR order. A
default order shall include findings of
fact showing the grounds for the order,
conclusions regarding alf material issues
of law or discretion, and the penaley
which is recommended to be 2esessed
or the terms and conditiony of perneit
revocation or suspension, as
appropriate. :

(d) For good canse shownthe . *
Regional Administrator or the Presiding.
Officer, as appropriate, may sef aside &
default order.

§22.18 informal .tﬂmeonun
agreement and order.

{a) Settlement policy. The Ageacy
encourages settiement of a proceeding
at any time if the settlementis _
consistent with the provisions and
objectives of the Act and applicable
regulations. The respondenf may confer
with complairrant concerning seztkluu
whether or not the respondent
a hearing. Settlement conferences shalt
not affect the respéndent’s obligation te
file a timely answer under § 22.160

{b) Consent cgreement. The patice -

shall forward s writtes consent
agreememnt and a proposed mm
to the Regional Administrater whanever
settlement or compromise is proposse.
The consent agreement shall state M
for the purpose of this proceeding, -
respondent (1) admits the jurisdictional
allegations of the complaint, (2) admits
the facts stipulated in the consent

agreement or neither admite sor denies . p

specific factsal allegations contained irs

consent agresment shall dispose of any ‘
proceedirg under these rules of pructics
without a consent order from the

Regione) Admiaistratos. Ia preparing - -

such an order, the Regional
Adminisiratos may require that the
Eim es to the settlement appear before

1o answer inqairies relating to the
consent agreement o axcdes.

§22.1® Prehearing conference. )

{a] Purpose of prehearing conference.
Unless a conference appears .
unnecessary, e Presiding Officer, at
any time Befure the hearing begins, shall
direct the parties and thefr counsel or
other representatives to appear ata
conference before him to considerr

(1) The settiemeni of the case;

(2) The simplification of issues and
stipulation of facts net in dispute;

(3} The necessity or desirabifity of
amendments fo pleadings; |

(4] The exchange of exhibits,
documents, prepared testimony, and -
admissions ar stipulatfors of fact which
will avofd smecessary

(5) Thre Maftatfen of the numbrer of
expert or other witnesses; -

" (8) Setﬁngt ﬁmemdpftcefcrmv
earing an

(7} Any other matters whfcb
expedite the dispositior of tho

proceeding % . :
(b) Exchange of witness lists and
documerts. Unless otherwise ordered by

- the Presidimg Officer, gach party st the

prebe confercnce shall make
avaflablé fo ail other perties (1) the
namgs of the expert and other witnesses
he intends to call togethrer with a brief

narralbve semmuary of ey expected

testimony, end (2) ecpies of aD : .

docoments end exhibite wiich eack
party intends % introduce wlo evidance.
Documenris arnd exhidits shall be marked
for identificatfon ax srdered by the
Presiding Officer. Docusments thet heve
not been exchanged swd withesses -
whose names bawe net Been exchanged
shall not be intsoduced into evidence oo
ﬂowe‘ s testily wﬂl_n,o;t pesmissivo of
i Officer. Presidimg
Oificer shad stk the partios

reaunﬂ»opyahdqb-vh-n.-

(c]Recordofthapm . s
- Nozmascsiptofs - 0.

settiement shall be msde: With respect

- at the hearimg

emmmb ‘.

agreemenhdhmhln‘!nl:ﬁv
and sppropriste erders cantaining -
directions s ke parties -

{d) Location of prehearing :-!lm,
The prelearfng conferemce shall be held
in the county where the respondent
resides or canducts e business which
the hearing comeerns, in the city in
which the mievast Esvironmental
Praection Regfonal Office is
located, or im Waskington, XC., wnless
(1) tke Presiding Officer determings that

- there is good cause te bold it at anpther -

locatien is @ region or by telephoxe, ov
{2) the Supplemental mlu of pcﬁu
provide otherwiss. af
{e) Unovailebility of @ puhurn‘ »
conference | s prebeusing conferencels
unrecessavy os impracticable. the ’
Presiding Oéfices, sm motion oz e
sponte, may direct the parties o »
correspand with biws o0 accomplish any
of the objectives set forth im this section.
(f) Other discovary. (1] Except aw
provided by paragraph (b) of thie
section, Jurthey dtscovery, endier thim
section, skall be permitted only upon :
determination by the Presiding Offices:
(i) That such discovery will not in ay
way unreasonably delay tire proceeding:
(iiy That the informeation to be )
obtained is met otherwise M

» and&

(i) Thas such hbnuﬂn ku
significant probative value. i
(2) The Presiding Otficer shall erder

- depositions upos oral guestiens only

uponu-ban{ngdgoodamaﬂm
a findimg that:
i) The informetion soaght cannot be
obtained by altermutive metheds; o
(li) There is a substantial reaseon to
believe that relevant and probetive ,
evidence may otherwive not be -
pnsmﬁhpmmwam e
(3] Any pasty to the precosding PR
desiring an evder of divcovery shall .-
make a metion therefor. Such » wellem .
lhall_ls_;tfa.: .. !
() The circumsturces warranlieg -
taking of the discowerye - - - . .
(ii) The mature of tise information »1 .
expected to be discovereds and d
(iii) The prepesed thoe amd

- whenilwﬂbculhm -

Officer detenmines that the m3o e
shoukd be gramted e shail tsene as -

* omder fos the taking of sech dtscovery
. ¢’

Aa o S .’- .
A T Fa Zata T A e e T
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together with the conditions lnd hrm '
thereof.

{4) When the ln!ormation sought to bt
obtained is within the control of one of -
the parties. failure to com 'ﬂy withan -
order issued pursuant to this paragraph
may lead to (i) the inference that the
information to be discovered would be *
adverse to the party from whom the
information was sought, or

(ii) The issuance of a default order
under § 22.17{a).

$2220 Accelerated doddom m L}
dismiss. .
(a) General. The Presiding Officer,
upon motion of any party or sua sponts,

may at any time render an accelerated
decision in favor of the complainant or
the respondent as to all or any part of
the proceeding, without further hearing
or upon such limited additional
evidence, such as affidavits, as he may
require, if no genuine issue of material
fact exists and a party is entitled to
judgment as a matter of law, as to all or
any part of the proceeding. In addition,
the Presiding Officer, upon motion of the
respondent, may at any time dismiss an
action without further bearing or upon
such limited additional evidence as he
requires, on the basis of failure to
establish a prima facie case or other
grounds which show no right to relief on
the part of the complainant.

(b) Effect. (1) If an accelerated
decision or a decision o dismiss s
jssued as to all the issues and claims in
the proceeding, the decision constitutes
an initial decision of the Presiding
Officer, and shall be filed with the
Regional Hearing Clerk.

(2) If an accelerated decision or a
decision to dismiss is rendered on less
than all issues or claims in the

ing, the Presiding Officer shall
determine what material facts exist
without substantial controversy and
what material facts remain controverted
in good faith. He shall thereupon issue
an interlocutory order specifying the
facts which appear substantially -
uncontroverted, and the issues and
clalms upon which the hearing will
proceed. )
Subpul D—Hearing Procedure
§22.21 Scheduling the hearing.

() When an answer Is filed, the
Regional Hearing Clerk shall forward
the complaink the answer, and any
other documents filed thus far in the

to the Chief Adminietrative
Law Judge who shall assign himself or-
another Administrative Law Judge as

Presi Officer, unless otherwise
provided in the Supplemental rules of

practice. The Presiding Officer shall

then obtain the case file from the Chief
Administrative Law ]udp and noufy thn
parties of his assignm <

(b) Notice ofboaruu lﬂh S
respondent requests a hearing in hh
answer, or one is ordered by the
Presiding Officer under § 22.15(c), the
Presiding Officer shall serve upon the
parties a notice of hearing se forth a
time and place for the hearing.
Presiding Officer may issue the noticc of
hearing at any appropriate tims, but not
later than twenty (20) dnys prlnrto thn
date set for the he .

(c) Postponement of hearing. No

"request for postponement of a hearing v

lha]! be granted except upon moﬁon and
or good cause shown. .

) Location of the hearing. The .
locuﬁon of the hearing shall be
determined in accordance with the
method for determining the location of a
prehearing conference undar 4 zus(d).

§22.22 Evidence. .

{(a) General. The Presiding Officer
shall admit all evidence which is not
irrelevant, immaterial, unduly -
repetitious, or otherwise unreliable or of
little probative value, except that
evidence relating to settlement which
would be excluded in the federal courts
under Rule 408 of the Federal Rules of .
Evidence is not admissible. In the

" presentation, admission, disposition, .

and use of evidence, the Presiding
Officer shall preserve the confidentiality
of trade secrets and other commercial
and financial information. The
confidential or trade secret status of-any
information shall not, however, preclude

" Its being Introduced into evidence. The

Presiding Officer may make such orders
as may be necessary to consider such
evidence in camera, including the
preparation of a supplemental initial
decision to address questions of law,
fact, or discretion which arise out of that
portion of the evidence which is
confidential or which includes trade
secrets.

(b) Exammabon of witnesses.
Witnesses shall be examined orally,
under oath or affirmation, except as
otherwise provided in these rules of
practice or by the Presiding Officer.
Parties shall have the right to cross-
examine s witness who appears at the
hearing provided that such cross-
examination is not unduly repetitious.

{c) Verified statements. The Presiding
Officer may admit an insert into the

“record as evidence, in lieu of oral

testimony, statements of fact or opinion -
prepared by a witness. The admissibility
of the evidence contained in the .

- statement shall be subject to the same

rules as if the testimony were produced

) nnderonlmnﬂnqﬁon.ﬁefon-nymd! :

statement is read or admitted into
evidence, the wiiness shall deliver a
oopy of the statement to the Presiding

- . Officer, the reporter, and opposing
" counsel. The witness presenting the

statement shall swear to or affirm the

_ statement and shall be subject to

appropriate oral cross-examination
upon the contents thereof. . -

{d) Admission of affidavits where the
witness is unavailable. The Presiding
Officer may admit into evidence
affidavits of witnesses who are R
unavailable. The term “unavailable”
shall have the meaning accorded to it by
Rule 804(a) of the Federal Rules of
Evidence.

(e} Exhibits. Where practicable, an
original and one copy of each exhibit
shall be filed with the Presiding Officer
for the record and a copy shall be
furnished to each party. A true copy of
any exhibit may be substituted for the

(1) Official notice. Official notice may
be taken of any matter judicially noticed
in the Federal courts and of other facts
within the specialized knowledge and
experience of the Agency. Opposing
parties shall be given adequate
opportunity to show that such facts are
erroneously noticed.

§22.23 Objections and offers of proof.

(a) Objection. Any objection
concerning the conduct of the hearing
may be stated orally or in writing during
the hearing. The party raising the
objection must supply a short statement
of its grounds. The ruling by the
Presiding Officer on any objection and
the reasons given for it shall be part of
the record. An exception to each
objection overruled shall be automatic
and is not waived by further
participation in the hearing.

{b) Offer of proof. Whenever evidence
is excluded from the record, the party
offering the evidence may make an offer
of proof, which shall be included in the
record. The offer of proof for excluded
oral testimony shall consist of a brief
statement describing the nature of the
evidence excluded. The offer of proof for
excluded documents or exhibits shall
consist of the insertion in the record of
the documents or exhibits excluded.
Where the Administrator decides that
the ruling of the Presiding Officer in
excluding the evidence was both
erroneous and prejudicial, the hearing
may be reopened to permit the taking of
such evidence.

§ 22.24 Burden of presentatior; burden of
persussion.
The complainant has the burden of

going forward with and of proving that
the violation occurred as set forth in the
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complaint and that the proposed civil .
penalty, revocstion, or suspension, ss
the case may be, is sppropriate. :
Following the establishment of & prina.
facie case, respondent shall beve the
burden of presenting and of going
forward with any defense to the
allegations set forth in the complaint.
Each matter of controveryy shall be
determined by the Presiding Offices
upon a prepanderancs of the Mdna.

§22.28 Filing the transcriph -
The hearing shall be ranscribed
verbatim Promptly following the nldn.'
of the last evidenes, the reportar shall
transmit to the Regional Hearing Cleri
the original and as many ¢opies of the
transcript of testimony ae are called for
in the reparter’s contract with the
Agency, and also shall ransmit te the
Presiding Offices a copy of the
transcript A certificate of service shald
accompany each copy of the transcript.
The Regional Hearing Clerk shall notify
all parties of the availability of the
transcript and shall furnish the parties
with a copy ef the transcript upon :
payment of the cost of reproduction,
unless a party can show that the cost is
unduly burdensome. Any persen not &
party to the proceeding may receive a
copy of the transcript upon payment of
the reproduction fee, except for those
parts of the transcript order to be kep?
confidential by the Presiding Officer.

§22.2¢ Propoesd findings, conclusions),
and order.

Within twenty (20] days affer the
parties are notified of the availability of
the transcript, or withim such longer time
as may be fixed by the Presiding Officer.
any party may submit for the —-
consideration of the Presiding Officer,
proposed findings of fact conclusions of
law, and a proposed order, together with
briefs in suppast thereof. The Presiding
Offices shall set a time by whick reply
briefs must be submitted All
submissions shall be in writing, shali be
served upon all parties, and shell .
contain adequate references to the

- record and authorities relied on

SubplnE—lnlﬁdDOddon“m

To Reopena Hearing L o .
DN nhdbcnd-bﬂuhuidmgomc-

; and filed with the Regional Hearing

$22.27 Initlal decleion . .‘:“J!?'- ¢
{a) Filing and contenfs. The
" Officer shall issue and filla with the

Regional Hearing Clerk his inifiaf
decision as soon as practicable after the
geriod f!c::‘ filing replﬁ»:lefn under
Officer shall retain a copy of the
complaint in the duplicate file. The -
initial decision shall contain his findings
of fact, conclusions nardhgdl .

Dispusitien
. hearing Within ten (18} duys feliowing

material Issusse of law or discretion, a»
well as reasons therefor, o
recommended civil penelty assessment,
if appropriaw, and a proposed finsd
order. Upor receigt of an initial C
decision, the Regional Hearing Clexk .
shal? forward a copy to all parties, amd -
shalk send the original, along with the -
record of the tu the Hearing
Clerk. The Hearing Clerk shall fosward
& copy of the initial decision e the :
Administsatos.

) Amroont of civil pemalty. i the
Presiding Officer determines s
violatiom haw sccurred, the Presiding
Officer shall determine the dolbes
amount of the recommended civil
penalty to be assessed is the initial
decision ins aecerdence withy any eritesfa
set forth in the Act relating to the proper
nmountof & civil penalty, and must '

luud nnder the Aa.ua& Presiding
Officer decides to assess a penalty
different in amount from the penaity
reconmmended to be assessed i the
compiaint, the Presiding Offfcer shall set
forth in the fittef decision the specific
reasons for the increase or decreave.
The Prestding Offficer shall not raise &
penalty from that recommended to be
assessed in the complaimt if the =
respondent has defaufted. -

(c) Effect of initiaf decrsion. The
initiaf decision of the Pre Officer
shall become the firral order of the
Administrator within forty-five (45} daye
after its service upon the parties and
without further unjess (1)

proceedings
- an appeal to the Administrator is taken

frem it by & party o the proceedings, or
(2) the Administrator elects, sun sportte,
to review the imitial decisfon.

T jnae Ioﬂonlomnhurh;'

(a) Filing and content. A motion to
reopen a hearing ‘e take furtiser
evidence must be mede no latey than
twenty (20] days after service of the
initial decision mﬂlcpuﬂauddnl

(1) state the specific grounds upon. .
which relief s nasht {(2) state briefly

" the nature ansd purposs of the evidencs
_ to be adduced. (3} show that such

Mdemhmmuhﬁw.mdwm
good canse why such evidencs was nok
ldducduth The motios

_ Administsator on intestiocutory

Clerk ,

&}

the servies of ¢ matian % reopen. @

hem-'aﬁupuybb .
-ylow&bw

parties ax answaes thereis. The
Officer shall announce kis intent te
grant oe deny such motion as soon ag

EEY

practicable theresftus. The condiures of

any roceedlnt:whlchmyboreqdnd
nll:uultd granting of any nsotion
alfowed in this section shallbe ,
governed by the provisioms of the

" applicable sections of these rolen. The :

ﬂll:?dcm&nbml'h“
sctomaticaily stay e russing of
all time periods specifted sader these
Rules until suck tinse ss the naticaj» -
denidcbuqmdhenﬂb :
eonc!nded. .

amn'..‘m“ ) 3 T
Administrative Review

o

(a) Raqwt for interlocutory appeal
Except as provided in this section,
appeals ts the Administrator shall
obfain as & matter of right only from a
default oxder, an accelerated decision or
decision to dismiss issued undes
§ 22.20(b)(2), or aw initial decision -

rendered after an evidentiary hearing.
Appeals from other arders os rulings
shall lie only if the Presiding Officer er
Regional Administratoe, as appropriate,
upon motion of a party. certifies such
orders or rulings to the Administraber an.
appeal. Requests for such cestification

- shall be fled in writing within six (8)

days of notice of the ruling er service of

the order, and shall state briefly tha

grounds to be relied upom on appeal
(b) Availability ef interlocutory

_appea['ﬂe Presiding Officer may

certify any ruling for uppuItotlu

dministrator whea 1] the order ox
ruling involves an impartant question of
law or policy concexning which there is
substantial grounds for difference of
opinion, and (2} eithes {i] an immediate
appeal from the erder ez rullng wilk
materielly advance the ultimate
termination of the

oz (i)
'mvle-nﬁutlu&n[aduhhwadwﬂl

be inade o3 ineffective: o
(c) Decisioa. I the Adminiswrates
determines that certification was
improvidently granted, oz if e takes no
action within 8] days of the
certification, the appeal i»
When the Presiding Officer declines ta
certify an order or rulingto the . =
appeal, it
may be reviewed by the Administrator = _
only upon appeal fom the inttial
decisiom, exeept when the Admin{strator
determines, upom motior: of ¢ party and
in ex sal circometances, thet to

*  delay seview weuld be contrasy te the

publie inferest. Soch motion shalf be
mhwﬂhsﬁ: Bdeyv et savice of an
muumo&-nﬁmb
mufyomh‘hrmmuppd
Ovdinarily 0 - -

- to the Adiministyates.

interiocutory sppeal will be decided on

A

-

et L PN Ml s e N b e el
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except in extraardinary circumstances.
Where the Presiding Officer grants &
stay of more than thirty (30) days, such
stay must be separately approved by the
Administrator, —

§22.30 Appesl from or review of inftial
decision. -

(a) Notice of appeal. (1) Any party
may appeal any adverse ruling or order
of the Presiding Officer by filing a notice
of appeal and an accompanying
appellate brief with the Hearing Clerk
and upon all other parties and amicus
curiae within twenty (20) days after the
initial decision is served upon the
rurﬂes. The notice of appeal shall set

rth alternative findings of fact, .
alternative conclusions regarding issues
of law or discretion, and a proposed
order together with relevant references
to the record and the initial decision.
The appellant’s brief shall contain a
statement of the issues presented for
review, a statement of the nature of the
case and the facts relevant to the issues
presented for review, argument on the
issues presented, and a short conclusion
stating the precise relief sought, together
with appropriate references to the
record :

. {2) Within fifteen {15) days of the
service of notices of appeal and briefs .
under paragraph (a)(1) of this section,
any other party or amicus curiae may

- file and serve with the Hearing Clerk a

reply brief responding to argument
raised by the appellant, together with
references to the relevant portions of the
record, initial decision, or opposing
brief. Reply briefs shall be limited to the

scope of the appeal brief. Further briefs -

shall be filed only with the permission of
the Administrator.

(b) Sua sponte review by the
Administrator. Whenever the
Administrator determines sua sponte to
review an initial decision, the Hearing
Clerk shall serve notice of such
intention on the parties within forty-five
(48) days after the initial decision is
served upon the parties. The notice shall -
include a statement of lsgues to be
briefed by the parties snd a time :
schedule for the service and filing of
briefs.

{c) Scope of appeal or review. The
appeal of the initial decision shall be
limited to those issues raised by the

. ]

tothequidinaOfﬂurforfmhu ¢
proceedings.

(d) Argument before the
Administrator. The Administrator may,
upon request of a party or sua sponts,
assign a time and place for oral
argument after giving consideration to
the convenience of the parties.

Subpart G—Final Order on Appeal

§ 2231 Final order on appesl.

{a) Contents of the final order. When
an appeal has been taken or the
Administrator issues a notice of intent
to conduct review sua sponte, the
Administrator shall issue a final order
as soon as practicable after the filing of
all appellate briefs or oral argument,
whichever is later. The Administrator
shall adopt, modify or set aside the
findings and conclusions contained in
the decision or order being reviewed,
and shall get forth in the fina! order the
reasons for his actions. The
Administrator may, in his discretion,
increase or decrease the assessed '

penalty from the amount recommended

to be assessed in the decision or order
being reviewed, except that if the order
being reviewed is a default order, the
Administrator may not increase the
amount of the penalty.

(b) Payment of a civil penalty. The
respondent shall pay the full amount of
the civil penalty assessed in the final
order within sixty (60) days after recelpt
of the final order unless otherwise .
agreed by the parties. Payment shall be
made by forwarding to the Regional
Hearing Clerk a cashier’s check or
certified check in the amount of the
penalty assessed in the final order,
payable to the Treuurer. United States
of America. :

§22.%2 mbm.mm.

Motions to reconsider a final order
shall be filed within ten {10) days after
service of the final order. Every such
motion must set forth the matters
claimed to have been erroneously
decided and the nature of the alleged
errors. Such motion shall not stay ths
effective date of the final order unless
specifically so ordered by tho
Administrator. . :

© 24371
gmd%nbn%mmdcby pnrdududnl?thamd&t Subpert H—Suppiemental Rules
Presiding cer. Administrator proceeding. Administrator - ”““ . tal rub " "
:l‘{hmvnvu lllowfurthabrieband determines that issues raised, but not . : mm:unou'smm
' _sppealed by the parties, should be of civi penalties under the Toxic
(d]SmdMncmm mdhlhaﬂ&vocmnulhd: Substances Control Act.
nl [ proceedings - parties reasonable written notice (a) Scope of these Su lemeptal rules.
g"ﬂm by the Administra such determination to permit . These Supplerental rufes of practice
Ipon sn order or ruling certified by tho‘ preparation of adequate argument.. - shall govern, in conjunction with the -
Presiding Officer for an interlocutory ~ - Nothing herein shall prohibit the . . preceding consolidated rules of practice
appeal Proceedings will not be stayed Administrator from remanding the cass {40 CFR Part 22}, sll formal -

adjudications for the assessment of any
civil penalty conducted under section
16(a) of the Toxic Substances Control
Act (15 US.C. 2615(a)). Where
inconsistencies exist between these
Supplemental rules and the

- . Consolidated rules, (§§ 22.01-22.32),

these Supplemental rules shall apply.

(b) Sugpoenan (1) The attendance of
witnesses or the production of
documentary evidence may be required
by subpoernia. The Presiding Officer may
grant a request for a subpoena upon a
showing of (i) the grounds and necessity
therefor, and (ii) the materiality and
relevancy of the evidence to be
adduced. Requests for the production of
documents shall describe the evidence
sought as lpeciﬁuﬂﬂ as practicable.

(2) Subpoenas shall be served in

. accordance with § 22.05{b)(1) of the

Consolidated Rules of Practice.

(3) Witnesses summoned before the
Presiding Officer shall be paid the same
fees and mileage that are paid witnesses
in the courts of the United States. Fees
shall be paid by the party at whose
instance the witness appears. Where a
witness appears pursuant to a request
initiated by the Presiding Officer, fees
shall be paid by the agency.

of MM penalties under Title Il of the Clean
Al

(a) Scope of these Supplemental rules.
These Supplemental rules of practice
shall govern, in conjunction with the
preceding Consolidated Rules of
Practice (40 CFR Part 22), all formal
adjudications for the assessment of any
clvil penalty conducted under Section
211 of the Clean Air Act as amended (42

-U.S.C. 7445). Where inconsistencies

exist between these Supplemental rules

and the Consolidated Rules, (§§ 22.01-
22.32), these Supplemental rules shall
apply

(b} Headquarters enforcement. Where
the complainant is the Assistant
Administrator for Enforcement or his
delegate, the prehearing conference and

lr'ﬁ shall be held in Washington,

ess the Presiding Officer
determines that there is good cause for it
to be held at another location.

(c] *Presiding Officer"”. For purposes

" of hearings conducted pursuant to § 211
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dmaunnmwomu'
num the Administrative Law Judge

& L 96251, &2 Stat 18) oram .
attorney who is an employes or
authorized representative of the

tednderSU&an(mdoo ’

) 7t of o Previding :r’
Upon the of an answer, the A
Regional Hearing Clerk or Hearing

Clerk, a3 appropriate, shall forwerd the
complaint, answer, and any other )
documents meg th;l fur 5 the
ptoending to the Region

dministrator or Administretor,
mpecﬂvely who shall asstgn the

- Presiding Officer. The Regional

Administrator or Administrator may,
however, forward the case file to the
Chief Administrative Law Judge and °
request that he assign s Administrative
Law }udge a3 Presiding Officer. If the
Chief Administrative Law Judge finds
that such an assignment can be made
without impairing the abflity of his
office to timely disch its other
responsibilities, he shall make the -
assignment. Otherwise, he shall notify
the Regional Administrator or
Administrator that he is unable to make
such an sssignment. The Presiding
Officer aasigned to the proceeding shall
obtain the case file from the Chief °
Administrative Law Judge, Regional
Administrator, or Administrator, as
sppropriate, and notify the parties of his
assignment.

(e) Evaluetion of pmpaad civil
penalty. In determining the dollas
amount of the recommended civil
penalty ssseseed in the initial decision,
the Presiding Officer shall consider m
the gravity of the violation, (2) the size
of respondent's business, (3) the
respondent’s history of compliance with
the Act, {4) the action taken by
respondent to remedy the specific
violation, and (5) the effect of such
proposed penalty on respondent'’s
ability o continue in business. The
Presiding Officer must also consider any
guidelines-for the Assessment of Civil
Penalties issned under the Act.

_{a) Scope of these Supplementcl rules.
These Supplemental rules of practice
shall govern, in conjunction with the
preceding Consoclidated Rales of
Practice (40 CFR Part 22}, oll formal
adjudications for the sssessment of any
civil penalty conducted under Section
. 14(a) of the FedeTal Insecticide, ..

Fungicids, and Rodenticide Act as

‘cmended (7 US.C. 1281{a}). Whers
" inconsistencies #xist betwesn these
Supplenenul rules and th a

Thess Suppiemental

Consolidated rules, (§§ 2203-£2.82),
m(;;‘s}um-&nwmmnm
‘enwe. prehearing
" and the hearing shall be heid in the
ocounty, parish, er incorperated aity of
the residence of the person charged,
mlmother-heqnedh'mlngbyln
parties. -
(c)mmdmddvﬂ
the doflar

pemcity.
amount of the recommended cvil

penalty assessed in the initial decieion,
the Presi Officer shall coneider, in
addition to the criteria kisted in uchon

14(a)(3) of the Act, (3) nzu

history of complience with the Mu its

predecessor statute and (1) any .

evidence of good faith or lack therecl.

The Presiding Officer must also consider
delines for the Assessment of

Penalties published in the Federal |

lloghtu- {38 FR 27711), and any
amendments or suppiements bhereto.

{a) Scope of these

in conjunction with the
Consoclidated Rules of Practice 40 CFR
Part 22), all forma! adjudications
conducted under Section 105(a) er {f) of
the Marine Protection, Research, and
Sanctuaries Act as amended (33 U.S.C.
1415(a) and (f}). Where incousistencies
exist between these Supplemental rales
and the Comsolidated Rules, {$§ 2201~
zz.ai'z). these Supplemental rules shall
appiy

) Addmmal critarion for the
issuance of a complaint for the
revocatfon or g : a permit. n
addition to the three criteris listed In 40
CFR 22.13 for issuing s complaint for the
revocation er suspension of a
complaints may be issaed om the besis
of a person's failure to keep records and
notify sppropriate officials of dumping
activities, as rnqnind.by 40 CFR 241
and 223.2,

{a) Scope of these Supplemental rules.
These Suppiemental rules of pracfice
shall govern, in conjunction with the
preceding Consolidated Rales of
Practice (40 CFR Part 22), all

_‘proceedings to assess a civil penalty

conducted under Section 3008 of the
Solid Waste Disposal Act 42 US.C.
0028) {the “Act”’). Where inconsistencies
exist between these Supplemental rules
and the Consolidated Rules, (§§ 22.01-

' 22.32), these Bc’pplcmentt! rules shall

)

.ﬁzzm notice. Whenever, on
is of any information, the
Administrator determines that any
ilh violation of (1) any

nquiremn! of Sabtitle cg the A, (2)

nm nul@t pursuant to

“Zauca&.w.um.mm

condition of a permit issued pufsvant to

Subtitle C of the Act, the Administrator

shall ssue netice to the alleged violator

of ltis failure to comply with such
ment, ation or permit.
c) Content of notice. Each notice of
violation shall include:
(1) A specific reference to each
provision of the Act, regulation, or
permit term or condition which the

 alleged violstor is ullegod to have

violated: and

(2) A concise statemeant of the factual
basis for aleging such violation.

{(d) Service of notice. Service of notice
shall be made In accordance with
§ 22.05(b){2) of the Consolidated Rules
of Practice.

{e) Issuance of the complaint. (1)
Except as provided in paragraph {e)(3)
of this section, the complainant may
{ssue a complaint whenever he has
reason to believe that any viclation
extends beyond the thirtieth day after
service of the notice of violation.

(2) The complaint shall include, in
addition to the elements stated in
§ 22.14 of the Consvlidated Rules. an
order requiring compliance within a

ed time period. The complaint
shall be equivalent to the compliance
order referred to in Section 3008 of the
Act. .

{(3) Whenever a violation.is of a non-
contimous or intermittent nature, the
Administrator may issue & complaint,
without any prior notice to the violator,
pursuant to § 22.14 of the Consolidated
Rules of Practice which may also require
the violator to take any and all
measures necessary to offset all adverse
effects to health snd the environment
created, directly or indirectly, as a result
of the violation.

(4) Notwithstanding § 22.15(a). any
answer to the complaint must be filed
with the Regional Hearing Clerk within
thirty (30) days after the filing of the
complaint.

(I} Subpoenas. (1) The attendance of
witnesses or the p of
documentary svidence may be required
by subpoena. The Presiding Officer may
grant a request for a subpoena upon &
showing of (i) the grounds and necessity
therefor, and (ii) the materiality and
relevancy of the evidence to be
adduced. Requests for the production of
documents shall describe with
specificity th'e documents sought.
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(2) Subpoenas shall be served in
accordance with § 22.05(b)(1) of the
Consolidated Rules of Practice.

(3) Witnesses summoned before the
Presiding Officer shall be paid the same
fees and mileage that are paid witnesses
in the courts of the United States. Fees
shall be paid by the party at whose
instance the witness appears. Where a
witness appears pursuant to a request
initiated by the Presiding Officer, fees
shall be paid by the Agency.

Appendix—Addresses of EPA Regional
Offices

Region I—]ohn F. Kennedy Federal Building,
Boston, Massachusetts 02203

Region I]-—26 Federal Plaza, New York, New
York 10007

Region IIl—Curtis Building, 8th and Walnut
Streets. Philadelphia, Pennsylvania 19108

Region IV—345 Courtland Street, NE,
Atlanta, Georgia 30308 )

Region V—230 South Dearborn Street,
Chicago, Illinois 60604

Region VI—First International Building, 1201
Elm Street, Dallas, Texas 75270

Region VII—1735 Baltimore Street, Kansas
City, Missouri 64108

Region VIII—1860 Lincoln Street, Denver,
Colorado 80203

Region IX—215 Fremont Street, San
Francisco, California 84105

Region X—1200 6th Avenue, Seattle,
Washington 88101

[FR Doc. 80-10709 Filed 4-8-80; 8:45 am)
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Y el

secidual picces metered at the “all other™
oved rate.
121 The entire mailing metered at the carrier
e mresartiovel rate, with additional
soace forresidea ploees paid Ly means of
o cter strip alfixed 1o the back of Form
JGL2-1C Steterient of Meiling—Bulk Rates.

b, Precarnzeled stumps or precanceled
st oped envelopes (see 143).
c. Permit imprints (cash), (sce 145).

SAAT E52—=R1AWNG STATENENT FOR
TULK AILINGS

G. Revise p:;r! €32 to read as follows: -

21 Type of .’\{amng S.a.'emem
3 qun:d -

Tixs mailer most ccr*p‘ete and submit
2 appropriate mailing statement with

cach naumg

2. Form 3002, Stotement of Ma:l ng
.’-.’ e with Peraut Imprints, for mail

ith pormit imprints (see 145): or

‘) Yorm 3302-PC. Sigtement of
rioilino—~Bulk Reles, for mail bearmg
wrocanceled stamps or meter stamps.

f

Note.~Al mailing statements are subject -
13 venhication by the Postal Service.

£522 Prepcration of Form 3502 for
2 c*ncr Route Fresor? Level Rate
Mailings

Posh"e for carrier routc presort level
tate niatings paid for by permit imprint
15 comzuted in the following manner on
Form 3602

a. Enter the total number of picces or
pounds (including residual) and multiply
vy the appropnate “all other™ level per
aiece or par pound rate.

b. Enter the total numb:r of qualifying
tarrisr route presorted pieces and
“-+ oy the applicable per piece ra'e
rcd-..c g

c. Sutiract the result in step b. from
thatinstep a.

A transmittal letter making these
chanzes in the pages of the Domestic
Mail Manwval wils be pu_sished and will
T transmitted to subscribers
zutomatically. Notice of these changes
wiil be published in the Federal Register
15 provided in 39 CFR 111.3 (39 U.S.C

:31(2). 404(2)). T
. Allen Sanders,

Asszzizte Ceneral Coansel, Ceneral Law oad
Aldrinistrotion.

17 Duc B3-37333 Filed 12-7-00 843 amj
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" EN-FRC 1689-5) .

- FOR FURTHER INFORMATION CONTACT: .

_ Assessment of Civil Penalties und the -

ENVIRONKE"JTAL PROTECTION * CFR »art 22, adopted on A; 'nl 9. 1980,

AGENCY 7 EPAsct forth the procrdurcs it will use
IR e v ' in the assessment of pcnulxics under
4a0Crafart22 | ) several acts. ’{u”L.. rovernin~ orders
7 issucd under § 3Ceief the £otld Waste

Disposal Act are set forth in 43 CFR
22.37. This provision reflects the
language of § 3008 as formerly written,
In order that a procedure consistent
with the amendments 1o § 3303 may be -
implemented as soon as possible, those
portions of 40 CFR 22.37 requiring a

Consolidated Rules of Practice
Goveorning Acministrative Assessment
of Civil Penalties and Revocation or
Suspension of Permits

- AGZKCY: Environmental Protection

Agancy (EPA). notice of violation and thirty day period
ACTION: Suspension of pcrhon of final for compliance prior to the izsuance of
rule. an order are hereby suspended.

It is anticipated that in the near future
EPA will publish a proposed rulemaking
. which would amend the Ccrsohdatcd
Rules of Praclice to address t‘xese and
other issues. , -

$22.37 {Partially suspended] -
viok 2 In 40 CFR 22.37, paragraphs (b] (c). (d)
pcno:i tor comphance. These . -~ and subparanraphs (11 and (3) of .
requirements were formerly found in paragraph (e) are suspended until

§ 2003 of the Act but were eliminated by  further notice.

the Solid Waste Disposal Act This suspension is issued under
Amcndments of 1950. This suspension - guthority of the Solid Waste, D:sposal
pernits compliance orders to be issued  Act, 42 U.S.C. 6501, et seq.
in the manner now set forth in the Act. Dated: November 25, 1930."

EFFECTIVE DATE: December 2, 1980. Douglas M. Costle, -

. Administrator.’
. |FR Doc. 80-37377 Filed u-:-n & -]

surMARY: This action suspends those
provisions of the Consolidated Rules of
Practice which require that, prior to-
issuing a compliance order under the
Solid Waste Disposal Act, the
Administrator of EPA provide notice to
the violator and allow a thirty day

l .

!

-~ "1

Philip Savitz, Office of Enforcement ‘

(EN-323). Washington, D.C. 20460, {202)  savma cooe assosaas 47 - - :
755-0994. -
SUPPLEMENTARY INFORMATION: Section . * .- et
3203 oi the Solid Waste Disposal Act.as - 40CFRPartS2 . °
amended by the Resource Conservation . . TR
and Recovery Al.hct of 1976, 42 l;L-S.C.' (A-7-FRL 1689-4] ~ - ° | E
G238, provides that whenev
i d;iﬁi :"ati; of l;‘e gvfr:nrm e:m Revision to State lmptenentatlon Plan

Protection Agency determines that any for Kansas c T :

person is in violation of any requirement . qgency: Environmental Protection -
of Subtitle C of the Act, the Agency (EPA). r :
Administrator may issue an order AcCTION: Final rulemaking. 0

requiring compliance and assessing a
penalty. As originally worded, § 3008
required that the Administrator, pricr to
issuing such order, provide nolice to the .
violator of his/her failure to comply
with the requirements of the Act. I the
viclation extended b;yond the thirtieth
day after notice was given, an order
could then be issued.

On October 21, 1920, the Presldenl
sioned into law the Sclid Waste
Dispoasal Act Amendments of 31980,
Scction 2008 was amended to delete the
reqmrc'ncnts that the Administrator
providc notice of the violation and a
thirty day period for compliance prior to
issuing un order. The seclion was also
amended to specify that the order can
.requite immrediate compliance.

in the Consolidated Kules of Praclice
Corerning the Administrative

-~summAnY: The EPA proposed in the
February 11. 1989 Federal Register {45 ~
FR 9012) to approve an 18-month *
extension until july 1, 1980, for the .
submission of an implementation plan to
provide for attainment of the secondary
particulate standard in Topcka. This

- notice describes the EPA’s final achon
on the proposed extension. *

DATES: This extension is approved
efiective December 31, 1880.

ADDRESSES: Copies of the state
submission. the comments received on.
the proposed rulemaking and an
evaluation document are available al
the following Jocations:  ;

Environmental Protection Ajency.
Region VI, 324 East 11th Street,-
Kansas City, Missouri 64106 .

Public Information Refercnee Unit,

Revocation or Suspension of Permits, 40 Enviroamental Protection Agency. 40t

. . - - * .
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